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IN THE COURT OF THE JUDICIAL MAGISTRATE FIRST CLASS  

SONITPUR:: TEZPUR 

 

G. R. Case No. 2342 of 2014 

Under section 279/338 of I.P.C 

(Arising out of Jamuguri PS Case No. 105 of 2014) 

 

State of Assam 

-VS- 

        Sri Sanjib Kumar Upadhyaya 

  S/o: Siba Pd. Upadhyaya 

  R/O of: Gulapukhuri 

  P/S: Biswanath Chariali 

  Dist: Sonitpur, Assam      ... Accused Person 

 
 

Present 

Mrs. P. Chakravarty, AJS, 

Judicial Magistrate First Class, Sonitpur, Tezpur  

 
 

Evidence recorded on: 21.04.2016, 02.06.2016, 20.07.2016  

& 21.09.2016 

Argument heard on: 11.08.2017 

Judgment delivered on: 16.09.2017 

For the State: Sri Kamal Gogoi, Addl. Public Prosecutor  

For the accused: Sri Taranath Gojrel, Ld. Advocate  

 

 

J U D G M E N T 

1. The case of the prosecution in brief is that the informant Smt. Tulika Devi 

resident of Ghorpora Chuburi lodged an ejahar before the O/C, Jamuguri PS on 

23.09.2014, stating, inter-alia that on 14.09.2014 in the afternoon time, her 

husband Sri Jyoti Prasad Sharma was standing by the side of Jia Bhoroli river near 
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pan shop and while he was standing there one Maruti -800 bearing Regd. No. AS-

02/A-5308 that was coming in a very high speed and which was driven in a rash and 

negligent manner by the driver of the said vehicle who was the professor of Tyagbir 

Hembaruah College department of Zoology namely, Sanjib Kumar Upadhyaya hit the 

husband of the informant by the offending vehicle and sustained him severe injury, 

as a result of which her husband was admitted into the EMM Hospital, Tezpur and 

he was in a very critical condition.  Hence, he lodged the ejahar.      

 

2. On receipt of the ejahar, O/C of the Jamuguri PS registered the same as 

Jamuguri PS Case No. 105/14 u/s 279/338 of IPC vide GDE No. 542 dated 

23.09.2014 and entrusted SI Powal Hazarika to investigate the case.  

 

3. Police after investigation of the case submitted charge sheet against the 

accused person u/s 279/338 of IPC. When the case came for trial summon was 

issued to the accused person, namely, Sri Sanjib Kumar Upadhyaya and on 

appearance of the accused person, copy of the relevant documents was furnished to 

him and particulars of the offences under section 279/338 of IPC was read over and 

explained to the accused person to which the accused person pleaded not guilty and 

claimed to be tried.   

 
POINTS FOR DETERMINATION 

 
(i.) Whether the accused on 24/09/2014 in the evening time 

drove the Maruti 800 vehicle bearing Regd. No. AS-02/A-

5308 in a rash and negligent manner so as to endanger 

human life and thereby committed offence under section 

279 IPC, as alleged? 

 
(ii.) Whether the accused person on the same date, time and 

place cause grievous hurt to the injured Sri Jyoti Prasad 

Sharma by driving the aforesaid offending vehicle so rashly 

or negligently as to endanger human life or the personal 
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safety of others and thereby committed offence under 

section 338 IPC, as alleged?  

 

4. Thereafter, summons was issued to the witnesses. The prosecution side 

examined as many as five witnesses i.e. the medical officer and the I/O and also 

exhibited seven documents in support of this case. The prosecution also examined 

one witness u/s 311 Cr.P.C as CW-1, namely, Sri Jyoti Prasad Sarma, who is the 

injured of this case. 

 
5. The accused person was examined under section 313 CrPC; the defence plea 

was of total denial, defence sought to adduce evidence in support of their case. 

Accordingly, the Dw-1 was examined, duly crossed by prosecution and was 

discharged. Thereafter, Dws’s evidence was closed. 

 
6. I have heard arguments for both the parties at length. The ld. Asst. PP 

submitted that prosecution has been able to prove the guilt of the accused person 

beyond reasonable doubt under the alleged sections, as such prays for convicting 

the accused. The learned counsel for the defence, on the other hand, submitted that 

there is no material against the accused person; as such the accused person needs 

to be acquitted. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

7. PW 1, Dr. Satyajit Borah is the medical officer of this case has appeared 

after receiving summons from the Court and has deposed in his evidence that on 

18.09.2014, he examined one Jyoti Prasad Sarmah at EMM Hospital, Tezpur and on 

examination he found lateral stabilizer injury, left knee with avulsion fracture from 

fibula. He opined that the injury was of recent onset and it was grievous in nature. 

The prosecution exhibited the medical discharge certificate as Ext 1 and the 

signature of medical officer as Ext 1 (1).  
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In his cross examination, he stated that Ext 1 is a discharge certificate but it may 

also be considered as a medical report. He stated that no police requisition number 

is mentioned in Ext 1. There is no history of injury mentioned in Ext 1. He stated 

that Ext 1 is a diagnosis opinion which is also a medical opinion. He further stated 

that the injury sustained by the patient can also be received by falling on any hard 

object, accident etc.  

 

8. PW 2, Smt. Tulika Devi who is the informant of this case has stated in her 

evidence-in-chief that on 14.09.2014 at about 1:30 PM, her brother-in-law, Pankaj 

Sarmah informed her over phone that her husband Jyoti Prasad Sarma met with an 

accident. She stated that on the date of alleged incident, her husband had gone to 

Jamuguri for some official work. Since it was a hot summer day, her husband halted 

near the small shop situated near Jiabhorali river bridge for taking some rest. 

Thereafter, the accused who came in a Maruti Car bearing Regd. No. AS-02-5308 

from Jamuguri side towards Tezpur, had hit her husband, who was standing at a 

place near his bike. She stated that the accused came in the wrong side and had hit 

her husband. She stated that the accused first hit her husband and then bashed 

from cycles and immediately his car stopped when it hit a tree. She further stated 

that the nearby people initially did not saw her husband as he was pushed by the 

accident almost 20 mtrs away. She also stated that blood was oozing out from his 

whole body and later on she came to know while his treatment that his ligament was 

torn apart. Thereafter, the nearby people took her husband to civil hospital at North 

Jamuguri. Further, she stated that her husband was then admitted in B.K. Hospital 

at 3 PM. After few days, her husband was again admitted in EMM, Hospital wherein 

surgery of torn ligament was done. She stated that her husband was operated on 

21.09.2014. Thereafter, she lodged the ejahar before Jamuguri PS on 23.09.2014. 

Since, she was busy in medical treatment of her husband there was 10 days delay in 

filling this case. The prosecution side exhibited the ejahar as Ext 3 and the signature 

of the informant as Ext 3 (1).           
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9. In her cross examination, PW 2 stated that she had not written the Ext 1 but 

the same is written by Prabhat Hazarika who is a mohori. She stated that at the time 

of accident, she was in her mother’s house at Rangapara. At 1:30 PM she came to 

know about the accident. She stated that she has no idea what would be the 

distance between Rangapara and Jamuguri. Further, she stated that she has not 

seen the alleged accident herself and her husband told her about the same. She has 

not informed the police over phone on the date of alleged accident. She stated that 

she has not mentioned about the cause of delay in Ext 2. She stated that police had 

interrogated her in connection with this case.     

 

10. PW 3, Mrs Asha Mala is an independent witness who stated that she does 

not know the informant as well as the accused person standing in the dock. The 

alleged incident happened around 1 ½ years back when the injured had stopped to 

have betel in a shop nearby her shop near Jia Bhorali river bridge. Then a vehicle 

came and knocked down the injured who was waiting in his bike and the injured 

then fell down from his bike and the offending vehicle hit a tree. The prosecution 

side exhibited the seizure list as Ext 3 and her signature as Ext 3(1).  

 

11. In her cross examination, she stated that she does not remember the exact 

date and time of incident. There is a pit in the road which passes by shop. The 

injured was waiting and chewing betel nut. She denied the suggestion that a cow 

came as a result of which the offending vehicle knocked down the injured. She 

admitted that she has not seen the driver of the offending vehicle nor she knows the 

injured personally. She stated that police had not seized any bike or vehicle in front 

of her. She further stated that she does not remember the registration no of the 

offending vehicle, which was coming in speed but how much speed, she does not 

know.  

 

12. PW 4, Sri Tankeshwar Mala stated that he knows the informant, the 

injured as well as the accused person. He stated that in the year 2014, in the noon 

time, the injured was waiting outside his shop near the Jia bharali bridge. Then the 
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accused came driving a Maruti 800 vehicle from the wrong side and then knocked 

down the injured. Thereafter, the injured fell down and the offending vehicle then 

hit a tree. He proved the seizure list as Ext 2 and Ext 2(2) is his signature.  

 

13. In his cross examination, he stated that he does not remember the exact 

date and time of incident. He stated that has a betel nut shop and the injured was 

having betel nut from his shop. He stated that there is no pit near the road passing 

his shop. He denied the suggestion that there is a pit on the road in front of his shop 

and that a cow came in front of the offending vehicle. He further denied the 

suggestion that no vehicle was seized in front of him and that he had not seen the 

accused person driving the offending vehicle and that the accused person is not 

involved in this accident.  

 

14. PW 5, Sri Ajit Das stated that he does not know the informant and the 

injured as well as the accused person. He admitted that many accidents had taken 

place in that area, he is not able to recollect which accident case. His cross 

examination was declined by the defence side.  

 

15. PW 6, Sri Pual Hazarika, who is the I/O of this case stated that on 

14.09.2014 while he was posted as ASI in Jamuguri PS, on that day at 1:25 PM on a 

telephonic information they were informed that an accident had taken place at 

Bhoroli bridge, thereafter, after maintaining GDE No. 328 dated 14.09.2014, the OC 

Jamuguri PS asked him to go to the place of occurrence and take the preliminary 

steps for investigation. He stated that thereafter, on reaching the place of 

occurrence, he prepared sketch map, recorded the statement of witnesses and 

seized the offending vehicle, Maruti 800 bearing Rgd No. AS-02A-5308 from the 

place of occurrence. He further stated that the injured in the meantime was sent to 

medical for receiving treatment. He then send the offending vehicle for MVI 

Inspection. Moreover, he stated that on 23.09.2014, one Tulika Devi had lodged a 

written ejahar before the O/C Jamuguri PS. After the ejahar was registered vide 

Jamuguri PS Case No. 105/2014, u/s 279/338 IPC, the OC, Jamuguri PS entrusted 
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him with investigation of the case. He then interrogated the informant and recorded 

her statement and collected the medical report of the injured. He also stated that on 

15.10.2014 the accused was called in the police station for interrogation and after 

finding materials against him the accused was arrested and allowed to go on bail 

since the offences were bailable in nature. After the MVI Inspection was completed 

the interim custody of the vehicle was given of the owner. Thereafter, since the 

investigation of the case was completed, he submitted charge-sheet against the 

accused person, namely, Sri Sanjiv Upadhayaya, u/s 279/338 IPC. The prosecution 

exhibited the ejahar as Ext 2. The prosecution side also exhibited the seizure list 

vided which black colour Glamur Bike bearing Rgd. AS-12G-8514, Maruti 800 bearing 

Regd. No. AS-02A-5308 and four numbers of bicycles were seized as Ext 3 and 

Exhibit 3 (3) is his signature, Ext 4 is another seizure list vide the driving license of 

Sri Jyoti Prasad Sharma and the registration certificate of bike/bicycle was seized 

and Exhibit 4 (1) is his signature. Exhibit 5 is another seizure list vide which the 

registration certificate of the Maruti 800 bearing regd. No. AS-02A-5308 and driving 

license of the accused person was seized and Exhibit 5 (1) is my signature. Exhibit 6 

is sketch map and Exhibit 6 (1) is his signature. Exhibit 7 is charge-sheet and Exhibit 

7 (1) is my signature.  

 

16. In his cross examination, he stated that he has not noted the name of the 

person who had informed over telephone about the occurrence of the alleged 

accident. He further stated that the OC Jamuguri PS maintained the GDE No. 328 

dated 14.09.2014. He was verbally entrusted with the preliminary investigation of 

the case on the basis of the GDE number. He stated that he has not submitted the 

extract copy of the GDE No. 328 dated 14.09.2014 along with the case. He saw a pit 

near the place of occurrence. He admitted that PW 3 Asha Mala had not stated 

before him that the accused had rashly and negligently driven the offending vehicle 

and then knocked down the injured. He further stated that PW 4 Sri Tankeswar Mala 

had not stated before him that the accused had rashly and negligently driven the 

offending vehicle and then knocked down the injured. Moreover, he stated that the 

injured was admitted on self since he had not reached the place of occurrence after 
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the accident, however later on he has send for medical requisition of the injured. He 

admitted that the complainant had lodged this case after 9 days of the alleged 

accident. He has recorded the statement of the informant in the police station. 

Another GDE number was maintained when the ejahar was lodged by the 

complainant. He stated that in common parlance, GDE number is maintained 

whenever the ejahar was received.  

 

17. CW 1, Sri Jyoti Prasad Sarma, is the injured of this case, who has stated 

in his evidence that on 14/09/2014 in between 2-3 PM near the Jia Bharali Bridge, 

he was returning from Jamuguri and then he stopped on the northern side of the 

road in a shop. He admitted that while he was waiting near the shop of the road, the 

accused came driving a Maruti vehicle bearing registration No-AS-021-5308 and had 

knocked him down, as a result of which, he fell down little far due to the instant 

knock down and then the offending vehicle hit a tree. He stated that then he was 

taken to the hospital as he sustained injuries on his face and on other parts of his 

body. He stated that his two ligaments were torn out. 

 

18. In his cross examination, he stated that he does not know the accused 

person personally. He stated that he was partially conscious after the accident. He 

admitted that he saw the accused person driving the offending vehicle. He denied 

the suggestion that there is a pit near the road where the accident had happened 

and that to save a cow the accused drove his vehicle in a wrong side. He stated that 

he was first taken to Jamuguri hospital and then he was brought to B.K Hospital and 

later on to Mirdha’s hospital. He denied the suggestion that the offending vehicle 

was not in a high speed. He stated that police had interrogated him in connection 

with this case. He admitted that one Jaya Nath Pegu @ Jagannath had taken him to 

the hospital. He also stated that the distance between the place of occurrence and 

the Jamuguri PS is almost 30 kms. He denied the suggestion that the accused 

person did not drive the Maruti vehicle which hit him.  
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19. Now, moving towards the evidence of the defence side, it has been stated 

earlier that, the defence adduced the evidence of only one witness, i.e. the DW-1 

Mohan Parsain who submitted before this court that on the date of the alleged 

incident he was standing near the Pan shop of Tankeswar Mala which was situated 

near Jia Bharali river Bridge. He further stated that in that relevant time the victim 

was also standing nearby him along with a motor cycle. At that time, one Maruti 800 

Car which was coming from Jamuguri side was giving signal to pass by the right 

hand side of the road as there was a pit in between the road and one herd of cattle 

was standing in between the main road. Therefore, there was no room to pass by as 

such the driver of the vehicle was giving signal to pass by the right side of the road. 

He stated that the victim at that time also started his bike and tried to cross the road 

by the right side and in this process the two vehicles collided, as a result of which he 

fell down and sustained some injury. Immediately after that, he was admitted to the 

hospital by the nearby people. The DW 1 categorically stated that the accident had 

occurred due to rash and negligent act by the injured person and the incident 

occurred not because of the fault of the driver of the offending vehicle as the vehicle 

was not in a very high speed at that time as he was trying to cross the pit hole in 

between the road and for this speed was reduced.  

  

20. In his cross examination, DW 1 stated that he knows the accused person as 

a teacher and he was standing near the place of occurrence as he had to come to 

Tezpur. He denied the suggestion that as the accused person is a teacher hence he 

had deposed in his favour.    

 

21. Now, from a compared reading of the evidence of both the sides, it reveals 

that the alleged incident had occurred on 14.09.2014 but the ejahar was lodged on 

23.09.2014. The fact of delay of these 10 days in lodging the ejahar was not 

explained satisfactorily, although the informant had stated that she was busy in 

medical treatment of her husband there was 10 days delay in filling this case.  It 

further reveals that there is no any sufficient medical document which supports the 

submission made for the informant. It is further found that except the PW-4 rest of 
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the PWs, barring the informant and the victim, has not claimed to have witnessed 

the alleged incident, but the statement of the PW-4 itself is contradicted by the I/O 

as the I/O stated in his evidence that the PW-4 had not stated before him that the 

accused had rashly and negligently driven the offending vehicle and then knocked 

down the injured. It is also noticed that the I/O had contradicted the statement of 

the PW-4 as the I/O clearly stated that there is a pit hole in front of the shop of the 

PW-4 and near the place of occurrence. 

 

22. The Ld. Counsel for the defence has, in this context, argued that the I.O. has 

not drawn the sketch map properly and although investigation was done on the 

basis of the GD entry but the said extracts of the GD entry was not exhibited. I have 

perused the case record and it is found that there is no such extract copy of the GD 

entry available on record. It is further argued that, merely stating that accused is 

known to the PWs, cannot form the basis for conviction and speed cannot be stated 

to be the only criteria for holding that the offending vehicle had been driven 

negligently at the relevant time. In this context, he has referred to- (2012)1 GLR 

178 Krishna Debnath V/S State of Tripura 

 

 

Wherein it is held that “In order to substantiate the allegation of rash and 

negligent driving it must be established by adducing cogent and reliable evidence, 

that the driver failed to drive the vehicle by taking proper care and precautions to 

ascertain as to whether there was rash and negligent driving the speed and manner 

of driving are relevant factors.”  

 

The Ld. Counsel for the accused has further relied on the judgment of 

Hon’ble Gauhati High Court, Agartola Bench, viz.  

 
(2012) 6 GLR 65 Madhusudan Devnath vs/ State of Tripura, wherein it is 

held that mere mentioning of “high speed” cannot be held to be the legal evidence 

of negligence and rashness. It is further held that “high speed” is a relative term and 
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it is for the prosecution to bring on record material to establish as to what it meant 

by “high speed” in the facts and circumstances of the case. In a criminal trial the 

burden of providing everything essential to the establishment of the charge against 

an accused always rest on the prosecution and there are presumptions of innocence 

in favour of the accused until the contrary is proved. It is further held that in 

absence of any materials on the record no presumption of “rashness” or 

“negligence” could be drawn by invoking the maxim “res ipsa loquitur”   

 

23. The defence side has further refereed to the evidence of DW-1, who is an 

independent witness and who was also present near the place of occurrence at the 

relevant time.  

 

24. I have perused the cited case laws as well as the evidence adduced for both 

the sides. From the evidence of DW-1, it is made clear that the condition of the road 

was certainly not good as the Dw-1 also admits to have witnessed the existence of a 

pit hole in between the main road and his statement is corroborated by the 

evidences of the PW-3 as well as the I/O. As regards the other attending 

circumstances, like- high speed, rash and negligent driving on the part of the 

accused person, it is found that barring the evidence of the PW-4, none of the other 

PWs have stated anything which points towards the guilt of the accused persons and 

which shows that it was due to the fault of the accused that the alleged incident had 

occurred. 

 

25. Accordingly, considering the discussions done above, and concurring with the 

view as expressed in the cited case laws, referred by the defence side, it can be held 

that the prosecution has failed to discharge the burden cast upon it. 

 

 

O     R     D     E     R 

 
26. In the result, the prosecution has failed to bring home the guilt of the 

accused under section- 279/338 of IPC beyond all reasonable doubt. Hence, benefit 
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of doubt goes to the accused person and he is acquitted of the said charges and set 

at liberty forthwith. 

 
27. The bail bond shall remain in force for the next six months as per provision 

of sec-437-A Cr.P.C. 

 
28. Judgment is prepared in separate sheets, delivered in open court in presence 

of both the parties.  

      

Given under my Hand and Seal of this Court on this the 16th day of 

September’ 2017  

 
 

(Smt. P. Chakravarty) 
 

Judicial Magistrate First Class, 

     Sonitpur: Tezpur 

 

 
Dictated and corrected by me:- 
 
 
      (Smt. P. Chakravarty) 

Judicial Magistrate First Class,  

        Sonitpur: Tezpur  

 
 
 
Dictation taken and transcribed by me: 

           Sri Janmoni Deka (-Steno-) 
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A-N-N-E-X-U-R-E 

 

1. Witnesses for Prosecution  

PW 1: Dr. Satyajit Borah 

PW 2: Smt. Tulika Devi 

PW 3: Mrs. Asha Mala 

PW 4: Sri Tankeshwar Mala 

PW 5: Sri Ajit Das 

PW 6: Sri Pual Hazarika, I/O 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :   

CW 1: Sri Jyoti Prasad Sarma 

 

4. Prosecution Exhibits: 

Ext 1  : Medical Discharge Certificate 

Ext 2  : FIR 

Ext 3 & 4 & 5 : Seizure Lists  

Ext 6  : Sketch Map  

Ext 7  : Charge Sheet 

 

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL  

 

 

 

Judicial Magistrate First Class  
Sonitpur, Tezpur 

 


